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[Protest ajainst Avard of Sole-Source Contract]). E~188799. June
15, 1977. S pg. ¢ enclosure (1! pp.).

Decision re: Lawyers Co-Operative Yublishing Co.; by Robert P.
Keller, Acting cComptroller General.

Issue Area: Federal Procurement of Govds and Servirces:
Definitior of Performance Requireacnis in Relation to Need
of the Procuring Agency (1902).

Contact: Grfice of the General Counsel: Procurement lLaw I.

Budget Function: Natiocnal Defense: Departmkent of Defense -
Procurement & Contracts (051).

Organjizaticn Concerned: West Publishing Co.; Department of the
Army.

Muthority: B-186855 (1977). B-178740 {1975). 53 Comp. Gen. 139.

A protest was made to the awari of a suvle-3ource

‘contract by the prior sole~source contracter. The agency

determined that the sole-source supplier's copyrighted indexing
svsten would facilitate legal research despite protester's
incumbency for 26 years. The agency needs changed, and protester
could not meet them. The contract signed by the procester and
avaiting agency signatura was cancelled. Publication in
HCommerce Business Daily"™ of notice to procure frci new
supplier, and no other formwal notice to incumbent, did not
render the subsaegunent award fraudulent, The protest was denied.
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Jenmes Vickers
Prots I

WABMHINSCGTON, ©S.C. 200a0n

FILE: p-188799 . DATE: June 15, 1977

MATTER OF:  Tha Lawyars Co-Cperative Publishing Co.

DIGEST:

1. Award of contract on sole-~rource bs - cannot be said to he
without raticisl basis where agency uetermines sole-gource
supplier's copyrighted system will facilitate legal research
notwithstanding protester held contract for 26 years because
agency has discretion to change contractor~ if it finds its
needs have chunged and protester, prior sole-source supplier,
cannot meet those needs.

2. While agency céuld have been more open with protestar in
tclenle of 1nfotnation, fatlure of agancy to advise protester,
prior lolo-source aupnlier, ‘other than through public notice 1in
Comserce Businegs Daily of sole-source negotistion with new
supplier does nct render aubsequenr award ftaudulenc._ dact
that agency had completed sole-source negntiaticns with pro-
tester and protester had aigned contract and returaned to
contracting officer for signature is not objectionsble as
Goverameat has right tc cancel golicitatiuvn and not make
awvard where needes have changed subntantially.

The Lawyers CoLoﬂﬁfative Publiahiné Co. (LCP) has protested
the award of contract No. MDA-903-77-D-(0N23 by the Drpartmen':
of the Army to West Publishing Company (Vest).

The contract is for the editing, printing and distribution of
the slip opinions of the Court of Military Appeals. For the past
26 yearc, LCP has held the contract for th.s requirement. In
August 1976, the Army tegan negotiations on a sole-source bagis
with LCP for its fiscn] year 1977 roquirlmenta. The Determination
and Pinding (D&?) to uupport the sole-source negotiation with
P atated that the usa of formal adveértising was not practicable
because adequate competition was not available and that the expertise
gainad by LCP during past porformance and LCP's copyrighted digest
system has given LCP an insurmountable competitive advantage.
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On September 28, 1976, a contract was sent to LCP by the
cantracting officer for signature, Thin was returned signed on
October 1, 1976, by LCP. Dr:ing this rimeframe, the Army was
advised by LC2. chat a "Request to Show Cause” latter had been
igsued to LCP by thu Defense Supply Agency for allegad deficiencies
in the firm's affirmative action plan required by Executive Order
No. 11246.

The Army, between October 1, 1976, and November 15, 1976,
clianged its regquirements with regard to the opinions of the Court
of Military Appaals. These changes, according to tha Army, resulted
from mestings to ascertain what action to take while the atatus
of LO® as a GCovernmment contractor wag unsettled, First, it was
determined that the opinions would be processed in-houvse pending
the award of a contvact. Then a discussion ensued concerning a
raview and reassessment of the contract requirements anc tha requir-
'4ng activity and the court advised that it had loug considered a
need to have the opiniona indexed to the West Kay Number System
and nade a part of West's National Reporter Swsten to facilitate
research and make the opinions available to the public. Following
these discussions, the procurement requireman: was changad and
West was requested to submit a sole-source proposal because the
key number system was copyrighted. On January 17, 1977, West sub-
mitted 1ts propasal and following negotiations, awnrd of a contract
to West was made on March 29, 1977.

LCP's protest of this award action is hased ﬁn'tha centeuntions
that the contract was required .tc be awarded competitively as
thera vere at least two acceptable sources and that the Army
impreperly considered LCP an inaligible bidder because of the
deficiencies in its affirmative action plan in contraveation of
cartain regulations.

On May 25, 1977 LCP filed Civil Act:lon No. 77-242 in the
Und ted Statas Diatrict Court for the Hes:ern Distric: of New York
ltyled The. Lawyers Co=0 =Ope rati"e Publishing Company v. Harold Brown,
Secretary of Dafenge, ot al., for a temporary rastraining order (TRO)
and preliminary and permanent injunction rastraining defandants
from performing the contract awarded to West. The same date the
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court Jcsued the raquasted TR until such tixe as our Office
randars ite decision in tha matter.

Ragarding: the seiond issua of proteet, in hia repo_c to oar
Otfice regarding the protest, the contractinn officer made - “e fol-
lowing statemsnt:

"7. The Lawyers Cooperative Publishing Company apparently
feels that the only reason the contract was not awarded

to it was the Government's belief that it was non-
responsible as a result of the Show Cause Notice.

While th~ Show Cause Notice was the basis for not award-
ing the coniract in October 1976, the change ian the
procureaent reqntreaent was the sole resson the fim

was not considered vith regard to the contract umier
protesf:. At no time" ‘was the concern that Lawyers Coopera-
tive Publishing uompnny might bacome ineligible for
futuranovetnlent contracts & fsctor. The statement

in Defenss Supply Service-Washington's letter of

28 March 1977 (referred to in paragraph 9 of page 3 of

the firm's protest) was in respansc to that firm's letter
of 16 March 1977, 1mpr1ng ‘that, in some way, Defense
Sapply S-rvicn~wnshington wvas remiss in performing

its fuuctions. Thua, once the change in the rejuire-
ment occurrnd vhe status of Liwyers Cooperative Publis\ -
ing Company, so far as eliglbility to receive awards

of chernucnr contracts, was not a fa'tor for consideration."

Accordingly. as the contracting officer states that L”P'
eligibility did not infiuence the decision to negotiat: sole jource
with West, we will decide the first btasis cof protest av if LCP
waa eligible for the award of a contruct at the rime the deatermina-
tion was mads to change the requirements of the procuring activity.

Our Office has consistently held that the draftiug of specifica-
tion. to> meet the Government's wiaimum needs is properly the fupoction
nf the pracuring agency and will not queation an agency's determina-
tion unlesas it is shown that the determination nss no rational basis.
Sanders Associates, Inc., B-186835, January 3, 1977, 77-1 CPD 1.
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The Army hus stated that the need for the West Key Number
Systis was required because the Court of Military Appeals relics
more he«vily now on Fedaral criminal precedents than in the past
and thav the West system would index both military and civilian
cases in the same marnor thus facilitating ressarch. also, the
Weat National Reporter System wov'd make the Jdacisions of the court
mote widaly available and, thoaretore, the civilian segment of the
public weuld be better informed concerniag the military criminal
aysten,

LCP disputesg the above rationd.e. contending that the decisions
of the court are indexed and included ‘in that firm's other legal
publications and, therefore, ara reldily available to researchers
and the public, LCP further argues that since fts services were
satiafactory to che Army for 26 yesrs, the detcrmination by the
contracting officer that West was th_ sole source of supply was
obviously in error.

However, we cannot say that the Aruy's determination that only
Wast could satiasfy its needs was without a rational baais, since it
is indicoted that it finde the copyrighced key number system & more
affective legal research tool than the LCP syastem and. that it will
facilitate research. Winslow Associates, B-178740, May &, 19753,
75-1 CPD 273, While an agency may have received aatisfactory
service { - m a company over a ncvicd of ysars, the agency still hus
discretion to change contractors if it finds that its "ieeds have
changed an' the current coniractor cannot meet thosa uneeds. Accord-
ingly, ocur Office has no objection to the award to West.

LCP further contends that the Army committed a fraud upon it
when it sent LCP a copy of the contract, which resulted frcem the
negotiations, which was signed and returnad dy LCP and then held
by the contracting officer during the negotiations with West. LC®
states it contacted the Army several times during this time period
but was never advigsed of the negotiations with West.

The Army responds that it announced itu intention to negoilate
with West in “he Commerce Business Daily (CBD) of November 24, 1576,

and trat the proposal of LCP expired on December 1, 1976. The:efo.e,
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‘tha’ Arwy contends it fulfilled &'y duty it had to LCP with the

public notice in the CBD and thereattar could not have made an
sward to LCP upder its expired proposal.

While it appears irom the record that the Army never advised
LCP of tbe intent to changn the -equiremants and nepgotiate with
West, other than through the notice in the CBD, this failure does
not affect tle validity of the award to West. The covernment always
has the right to cancel a solicitation and not make an award when
its needs have changed substantieslly. ,3 Comp. Gen. 139 (1973).
While tha Army could have been wore open and scraightforward in
ite relesse of information to LCP, its actions did not amount to a
fraudulent award.

Accordingly, the protest is dentied.

mk. {40

Acting Compfroller General
nf the Urited States
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The Henorable Harold P. Burke

United States District Judsce

United States District Court for the
ilestem Nistrict of New York

Dear Judpe Burke:
This is in regard to the termporary restraining ord:r you

issuad on May 25, 1977, in connection w~ith The Lawyers Co-Operative
Pubiiishiny Company v. lHarold Brown et al. (Civil Actiom We. 77-242).

Enclosed 1a a copy of our decision of today concerning the
propristy of the award by the United Stutes Arry of a contract
to WVeat Pubiishing Company.

Since,aly yours,
R.T. KBLLEh
Acting Comptrcl”ar General

of the imited Statas

Encleosure





